01/27/87 10:40 T3I13 962 4559 FISCHER FRANKLIN @037/045’“’

-~ - o, B

AT&T’s proposed language for Section 28.3.2 of the arbitration agreement were to be adopted,
delays the ultimate resolution of issues under the interconnection agreement and exposs;me

parties to additional costs associated with the hiring of an independent arbitrator.

Standard Offers
Issue 10 concerns the arbitration panel’s finding that Ameritech Michigan should be required

to offer a combination entitled “Unbundled Element Platform Without Operator Services and
Directory Assistance” as a standard offering in the party’s interconnection igreemenL . The ;
arbitration panel recommended adoption of AT&T’s proposed contract language in Section 9.3.4 fl
and Schedule 9.3.4 on this issue, : ’
In irs objections, Ameritech Michigan argues that the interconnection agreement should )
allow Ameritech Michigan to offer this combination via the “bona fide request” process. I
According to Ameritech Michigan, there are unresolved technical issues associated with the |
unbundling of 'operator services and directory assistance. Indeed, 'Ameritech Michigan insists ;l
that other undisputed contract provisions reflect an understanding that problems still need to be j
worked out regarding the routing and branding of operator services and duectory amstance. ,{
Citing Section 10.10.2 of the agreement, Amentech Michigan points out that itis requxred to !
prowdeselecnvemunng ofoperatorsa-vzc&s and directory assxstznceonly to the extent that it xs)]
I
|

technically feasible to do so. Moreover, given that the Unbundled Element Platform Without

Operator Services and Dtrectory Assxstance entails selective routing and brandmg.
Lﬁchlganmsxst;;hatnshouldmtberequnedtomzkeastandardoﬁ’crma “one size fits all® |

|

basis. Rather, Ameritech Michigan maintains that the combination should be available only
ﬂxmughabonaﬁderequst,whichwﬂlaﬂowfortheidmﬁﬁcaﬁonandrmmﬁmof?theout- ()
. , . a of't |

|

|
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standing technical isspes. Finally, Ameritech contends that, even assuming. that operator
services and directory assistance routing or branding is technically feasible in all instances, the
technical routing or branding solution may vary from smtch to switch, which will cause the cost
of the combination to vary on a switch-by-switch basis. Because such a variance in costs

suggests that the combination should not be provided as a standard offer, Ameritech Michigan

—_——

insists that its position that the combination should be available through a bona fide request is
the only reasonable alternative on this record. }
The Commission finds that Ameritech Michigan's position on Issue 10 should be adopted. !
The arbitration panel rejected Ameritech Michigan position on this jssue primarily because the !
panel felt that Ameritech Michigan had not demonstrated that the offering was not technically !
feasible. However, as pointedfout by Ameritech Michigan, the interconnection agreeuidxt con-
tains examples of the parties’ sha.red understanding that there are unresolved technical issues. As |
pointed out in its objections, Section 10.10.2 of the inferconnecﬁon agrecment and Sectwn 8.9
of Schedule 9.5 reflect the parties® understanding that technical fmsibﬂity:is a leginmats concem

. ' |
in Ameritech Michigan's ability to provide the combination. Moreover, the Commission is ||’ :

concerned that the cost of the combination could vary on a switch-by-switch basis. Accord-

ingly, the Commission finds that the Unbundled Element Platform Without Operator §m

and Directory Assistance should be offered through a bona fide request and not as a standard

" offering. . - , | f

Bothpa:ti_a.proposedlzngmgeregar&ing,tbgliability for payment of taxes. The.ywete }
unabletoagree'onﬁxeissueofliabﬂityfor'paymmtofmlcviedongrossrwdpts. . ;
i
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'Ihe arbitration panel adopted AT&T"s proposed tax hngnge, which prbvids for each
party to be responsible for any tax imposed on its gross receipts. Ameritech Michigan oi)jected
to thxs determination. According to Ameritech Michigan, AT&T s proposed langhage for
Section 30.7 of the interconnection arbitration agreement makes little sense and is economically
irrational. According to Amentech Michigan, AT&T’s proposal could result in Ammwch y
Michigan being denied an opportunity to ﬁﬂlyrecoverm costs. | ' |

The Commission finds that Ameritech Michigan's proposed language for Section 307 of the (

arbitration agreement is preferable to AT&T’s language. In comparison, Ameritech Mchigan’s

proposal appears to avoid the unfairness of AT&T"s proposal. Moreover, Ameritech Michi-
gan’s proposal seems more consistent with the FTA and principles of Miclngan tax law Section

252(d) of the FTA permits Ameritech Michigan to recover all costs of providing W 3’1‘1
elements. The taxes paid by Ameritech Michxgan_are among the expenses that jt is pemumd to
fully recover. Accordingly, the Commission finds that Ameritech Michigan's pmposaﬂ

_—_—

language for Section 30.7 should be adopted. T .

Publicity CI | o
The arbitration panel found that the interconnection agresment should include AT&T's - |

|

proposed Section 30.11 thaxwouldprevmtAmenmchMichzgan from engagmgmanysortof

advertising or marlmtmg effort that would dxsclose that Ameritech Michxgan is pmvxdmg scrvxcel

t0 AT&T or that AT&T is reselling Ameritech Michigan’s services. According to the arbitra- /

tion panei, mclusxon of this prohibition on advertising and marketing would ptomote compen f

. tion because Ameritech Michigan would be barred from undemunmge&ortstodevelop compe-/

U-11i51, U-11152 - - : |
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Ameritech Michigan argnes that AT&T"s proposed publicity clause violates its First Amend-
ment right to free speech. According to Ameritech méhigan, it is well settled that amh'ﬁﬂ
commercial speech. enjoys a wide degree of First Amendment protection and that Mﬁom on
such speech must directly advance a substantial governmental interest by the least restrictive
means. Moreover, Ameritech Michigan argues that AT&T"s proposal is simply unfair because
it protects AT&T"s ability to tell the public whatever it wants about Ameritech Michigan's
performance under the agreement but denies Ameritech Michigan an opportunity to respond.

The Commission finds that AT&T’s proposed publicity clause should not be adopted. The r
Compmission is not persnaded that the imposition of a prohibition on the dissemination of truthful ‘
information to the public is either a reasonable or an appropriate method to promote compen- }
tion. ItxsmeexpreSSpohcy oftmsstztetopromo:ethed:ssenunanonoftmthﬁdmfomnonto ;
the public. Accordingly, placing an amﬁmal restriction on Ameritech Lﬁchlgan‘s advertising [
and marketing efforts is not consistent with fair play or tﬁe operation of a competitive market- ;

place. Therefore, the publicity clause proposed by AT&T should be rejected. - - /

Miscellaneous Isstes
Issue 55 consists of the arbitration panél’s attempt to resolve a variety of miscellaneous l
issues. Tn each case, the disputed issues concem propossd contract language aimed at address- f
ing how disputes arising under the contract should be handled. The panel’s recommendations /
are summarized at pages 79-80 of its decision. : }
- According to Ameritech Nﬁi:higa:n’s objections, a number of the matters cuvemd'm Issue 551l
were resolved by the parties in their October 21, 1996 agreement. These matters include "‘
contract provisions 12.12.2), 12.12.3, 16,11, Schedule 9.2.3, and the defisition of “CABS" 1%1 _
|
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Schedule 1.2 Additionally, neither of the parties expressed any objections to the arbitration
panel’s decisions regarding Sections 12.8.5, 12.12.2(d), 12.12.3(), 16.6, 16.15, Schedule
10.11.1, and the concepts of conduit, dispute resolution, and permanent number portabmty
contained in Schedule 1.2. Accordingly, through agreemeat or nonobjection, all but six of the
rmiscellaneous issues appear to have beea resolved.

Ameritech Michigan objected to six of the panel's recommendations. The first issue
involves the bona fide request process established in Schedule 2.2, which would reque Ameri-
tech Michigan to provide AT&T with a firm prioe proposal and an avai}ability date for develop-

meant of certain AT&T requests for interconnection, network elements, or levels of quzht.y

mamtams that the process for providing AT&T with a prelunma.ry analysxs of any bona fide

|
within 60 days. Ameritech Michigan proposed a 120-day limit. Second, Amentech Mic!ngan !)
request within 30 days of the request should be conditioned to make an m:epnon for “extraordi- {
nary circumstances.” Third, Ameritech Michigan maintains that Section 16.13 of the contract ’)
should allow it to provide AT&T with maps and records that have had oonfideunal, propnetaty J

: }

information “redacted” from them. Fourth, Ameritech Michigan argues that Secﬁon 16.3.1 of

the contract should not requimndﬁﬁmtion “in writing" to parties having attachments onorina
_ : L |
structure that is about to be modified. Fifth, Ameritech Michigan objects to the definition of the|

i

term “capacity” found in Schedule 1.2, which is refated to access to sl:mcnue issues. Sixth, ;

|

Ameritech Michigan maintains that the arbitration panel erred in adopting AT&T"s proposed |
|

|

definition of the term arbitrator” found in Schedule 2 of the contract for the same reason set

- | forth in its objections to Issue 45 concarning alternative dispute resolution.
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The Commission is persuaded that Ameritech Michigan®s third and fourth objections to the
miscellaneous issues have merit. The Commission acoepts Ameritech Michigan's assetion that
its maps, records, and additional information relating to its structure may contain information
that is proprietary to Ameritech Michigan’s business or relates to attachments of other parties
with access that could be subject to confidentiality requirements. Accordingly, the interconnec-
tion agreement should provide that Ameritech Michigan may redact any such mformanon from a
map or record before providing it to AT&T so long as Ameritech Michigan agrees to make its
outside plant engmeets available to AT&T to clarify information about the maps and records. l!
Further, the Commission agrees with Ameritech Michigan that it may not always be !
possible to notify parties *in writing” that their attachment on ox;in a stmctureis_tobe modlﬁed |
Certainly, written notification might not be possible in an emergency situation, Therefore, the !
Commission agrees with Amqﬁtechhﬁchiganﬁl;tthenoﬁﬁaﬁonpmvisioh should be revised to !
delete the “in writing” requirement, which win ailow Amerihech Michigan to use other forms of |

. |

communication to deliver the necessary modification. ' - |
) ) _ - . 1

|

|

The Commission FINDS that-
a Juris_dictiox; is pursuaat to 1991 PA 179, as amended by 1995 PA 216, MCL 484.2101

et seq.; MSA 22.1469(101) et seq.; the Communications Act of 1934, as amended by the !
| ]

Telecommunications Act of 1996, 47 USC 151 et seq.; 1969 PA 306, as amended, MCL. 24201 |
et seq.; MSA 3.560(101) et seq; and the Commission's Rules of Practice and Procedure, 1992 ’

AACS,; R 460.17101 et seq. i |
b. The parties’ final offers on theiésu&s'ofindemniﬁcaﬁonandlim'iﬁzionbfﬁabiiify should(
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c. The parties’ ﬁnaloffe:sonmcimwofstandmﬂsofperfomances}buldbcmjec&d.
d. The agreements reached by the patties in their October 21, 1996 filing should be
adopted. o |
| e. Except for the indemnification, limitation of lizblity, and standards of perfomtance
provisions, the mterconnection agreement, as adopted by the arbitration panel and as modified
by this order, should be approved. - |
THEREFORE, IT IS ordered that: /
A. The final affecs of both parties on the issues of indemnificarion, limitation of liability,

|
and standards of performance are rejected- ; I
B. Except for the indemnification, limitation of liability, and standards of performance pro- !’

visions, the interconnection agreement, as adopted by the arbitration panel and as modified by

this order, is approved. o . ‘ : /
C. A complete copy of the interconnection agreement, as adop@ by the arbmanon panel !
and as_appmved.byme Cbmm, shall be filed within tea days ofmexssuanceofthlxsorder
D. The pasties should submit proposals on the indemnification, limitation of liability, and -

standards of performance issues within 30 days.
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The Commission reserves jurisdiction and may issue further orders as necessary.
MICHIGAN PUBLIC SERVICE COMMISSION

(SEAL) -
‘ /st JTohn G, Steand
Chairman
Idissen;asdismssedinmy
separate opinion. - :
[s{Jobn C. Shea
Commissioner
- [s{David A, Svanda_

By its action of November 26, 1996.

Ls/ Dorothy Wideman
Its Executive Secretary

Fage 31

Tr 113451 TY 11167



B e

01/27/87 10:43 313 982 4559 FISCHER FRANKLIN i1045/,045
5

- v

STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

 sheawE ‘ |

In the matter of the petition of
AT&T COMMUNICATIONS OF MICHIGAN, INC,,
for arbitration to establish an interconnection

Case No. U-11151

In the matter of the petition of
AMERITECH MICHIGAN for arbitration

to establish an interconnection agreement with
AT&T Communications of Michigan, Inc.

Case No. U-11152 /

Nar’ el N Nl Nt S N st Sat o

o
i
|

(Submitted on November 26, 1996 concerning order issued on same date.) -

For the reasons set forth in my November 1, 1996 Dissenting Opinion in Case No.

U-11138, I dissent.

,

JohnC. S onumssmner




